


Case Law: St. Helens Landlord Settles Service Animal Complaint

UNITED STATES ATTORNEY'S OFFICE
District of Oregon Media Release
10/09/09

RONALD A. LUCAS AND R.A. LUCAS DEVELOPMENTS, LLC
AGREE TO ESTABLISH PROCEDURES TO ALLOW
ASSISTANCE ANIMALS FOR PHYSICALLY AND MENTALLY
DISABLED TENANTS

Portland, Ore. — A settlement has been reached between the
parties in a federal Fair Housing Act case against a St. Helen's
landlord regarding assistance animals for persons with physical
and mental disabilities. The parties have requested that Federal
District Judge Michael W. Mosman approve the terms of the
settlement. The parties have asked the court to approve a
Consent Decree which references an additional confidential
agreement between the tenant and the Lucases resolving all
monetary and other relief agreed upon and disposing of all
claims.

The civil action, filed by the U.S. Attorney’s Office last
September, alleged Ronald A. Lucas and R.A. Lucas
Developments, LLC had violated Title VIII of the Civil Rights Act
of 1968, as amended by the Fair Housing Amendments Act of
1988 (known as the Fair Housing Act), by denying a mentally
disabled tenant the ability to keep a companion dog in her

unit. The Fair Housing Act protects persons from discrimination
in the sale or rental of housing based on race, color, religion, sex,
disability, familial status, or national origin. Under the Act,
protections extend to persons with mental disabilities as well as
physical disabilities.

R.A. Lucas Developments, LLC owns and operates a 15-unit
apartment complex located in St. Helen's Oregon where the
tenant resided. Ronald Lucas is the landlord of the property.
While the resolution is not an admission of liability, the U.S.
Attorney’s Office will monitor Lucas’ compliance with the
agreement for three years. The case will not be dismissed
against Lucas until the completion of the agreement’s terms.
Under the terms of the Consent Decree, Lucas must adopt and
implement a written policy that permits disabled residents of their
rental properties to keep assistance animals on the premises.

The case stemmed from a February 2008 complaint the tenant
filed with the U.S. Department of Housing and Urban
Development (HUD) against Lucas. HUD investigated the
complaint and found probable cause that Mr. Lucas and R.A.
Lucas Developments had violated the Fair Housing Act in their
refusal to allow the tenant to have a small companion dog. The
matter was referred to the U.S. Attorney, which commenced suit
on behalf of the tenant. Legal Aid attorneys representing the
tenant intervened in the federal civil action and sought monetary
damages for the tenant’s pain and suffering.
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The case was handled by Assistant U. S. Attorneys Adrian Brown
and Ron Silver. Information regarding the Fair Housing Act and
other federal civil rights laws is located on the U.S. Attorney’s
website: http://www.usdoj.gov/usao/or/
CivilRightsEnforcement.html

SOURCE: http://www.justice.gov/usao/or/
PressReleases/2009/20091009 St Helens Landord.html

An original article on the complaint by Amy Wang appeared on
the Oregonian’s OregonLive.com on 09/23/08. A post-settiement
article appeared in the Oregonian on 10/09/09.

You can view these articles on the FHCO's Breaking New page
at www.FHCO.org/breaking_news.htm (search for “St. Helens”).
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Federal Update: Medical Marijuana

The following memo provides clarity and direction on the ongoing conflict between medicinal marijuana use

that is recognized by Oregon and Washington state law but not by federal law. Use of medical marijuana is
just one possible form of a reasonable accommodation for a housing consumer with a disability as defined

by fair housing law.

In such a case, the accommodation request would be for an otherwise illegal activity and / or a no-smoking
policy on the property. Both would, in most situations be deemed reasonable as defined by fair housing law
so long as the individual complied strictly with the state’s medical marijuana program rules. For more
information on disability as a protected class and reasonable accommodations and reasonable modifications

visit www.FHCO.org/disability.htm.

UNITED STATES DEPARTMENT OF JUSTICE
10/19/09

MEMORANDUM FOR SELECTED UNITED STATE
ATTORNEYS ON INVESTIGATIONS AND PROSECUTIONS IN
STATES AUTHORIZING THE MEDICAL USE OF MARIJUANA

FROM: David W. Ogden, Deputy Attorney General

SUBJECT: Investigations and Prosecutions in States Authorizing
the Medical Use of Marijuana

This memorandum provides clarification and guidance to federal
prosecutors in States that have enacted laws authorizing the
medical use of marijuana. These laws vary in their substantive
provisions and in the extent of state regulatory oversight, both
among the enacting States and among local jurisdictions within
those States. Rather than developing different guidelines for
every possible variant of state and local law, this memorandum
provides uniform guidance to focus federal investigations and
prosecutions in these States on core federal enforcement
priorities.

The Department of Justice is committed to the enforcement of
the Controlled Substances Act in all States. Congress has
determined that marijuana is a dangerous drug, and the illegal
distribution and sale of marijuana is a serious crime and provides
a significant source of revenue to large-scale criminal
enterprises, gangs, and cartels. One timely example underscores
the importance of our efforts to prosecute significant marijuana
traffickers: marijuana distribution in the United States remains the
single largest source of revenue for the Mexican cartels.

The Department is also committed to making efficient and
rational use of its limited investigative and prosecutorial
resources. In general, United States Attorneys are vested with
“plenary authority with regard to federal criminal matters” within
their districts. USAM 9-2.001. In exercising this authority, United
States Attorneys are “invested by statute and delegation from the
Attorney General with the broadest discretion in the exercise of
such authority.” 1d. This authority should, of course, be exercised

consistent with Department priorities and guidance.

The prosecution of significant traffickers of illegal drugs, including
marijuana, and the disruption of illegal drug manufacturing and
trafficking networks continues to be a core priority in the
Department’s efforts against narcotics and dangerous drugs, and
the Department's investigative and prosecutorial resources
should be directed towards these objectives. As a general matter,
pursuit of these priorities should not focus federal resources in
your States on individuals whose actions are in clear and
unambiguous compliance with existing state laws providing for
the medical use of marijuana. For example, prosecution of
individuals with cancer or other serious illnesses who use
marijuana as part of a recommended treatment regimen
consistent with applicable state law, or those caregivers in clear
and unambiguous compliance with existing state law who provide
such individuals with marijuana, is unlikely to be an efficient use
of limited federal resources. On the other hand, prosecution of
commercial enterprises that unlawfully market and sell marijuana
for profit continues to be an enforcement priority of the
Department. To be sure, claims of compliance with state or local
law may mask operations inconsistent with the terms, conditions,
or purposes of those laws, and federal law enforcement should
not be deterred by such assertions when otherwise pursuing the
Department’s core enforcement priorities.

Typically, when any of the following characteristics is present, the
conduct will not be in clear and unambiguous compliance with
applicable state law and may indicate illegal drug trafficking
activity of potential federal interest:

e unlawful possession or unlawful use of firearms;

e  violence;

e  sales to minors;

e financial and marketing activities inconsistent with the terms,
conditions, or purposes of state law, including evidence of money
laundering activity and/or financial gains or excessive amounts of
cash inconsistent with purported compliance with state or local law;

e amounts of marijuana inconsistent with purported compliance with
state or local law;

www.FHCO.org 800/424-3247
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Case Law: Jurisdictions Held to Higher Standard to “Affirmatively
Further Fair Housing”

As we travel the state doing fair housing trainings, the landlords
and sales agents are often surprised to learn that fair housing
laws affect not only residential rentals and sales, but also city and
county jurisdictions. This is true both in terms of restrictive
zoning and land use laws, and the proactive obligation to
“affirmatively further fair housing” imposed by the Department of
Housing and Urban Development (HUD) on several jurisdictions.

Following is a recent landmark decision affecting those
jurisdictions that receive Community Development Block Grant
(CDBG) funds. We know many who are actively involved with
their local jurisdictions—either as a staff employee, a volunteer or
elected official. If that describes you or someone you know,
please be sure to take what you know about fair housing laws
with you as you work with and for your local community. We also
offer trainings specifically designed for city and county officials
(FHCO.org/pdfs/classlist.pdf) and would be pleased to talk with
you about scheduling such a class.

A U.S. District Court recently found that a local jurisdiction falsely
claimed it had meeting its obligation to affirmatively further fair
housing (AFFH). State and local jurisdictions that receive CDBG
funds from HUD must develop a Consolidated Plan in which they
identify goals that will serve as the criteria against which HUD will
evaluate their performance. Additional requirements are that at
least 70% of the CDBG funds be used for activities that benefit
low- and moderate-income individuals over a one- to three-year
period, and that the jurisdiction will affirmatively further fair
housing.

The Anti-Discrimination Center (ADC) of New York filed a suit in
2007 charging that Westchester County in New York accepted
federal CDBG grant funds but failed to positively affect the
community’s segregation and, as a result, the County should give
the money back. In February 2009, the Court found that the
County requested payment from HUD via the federal treasury
and that those claims — more than 1,000 claims totaling in excess
of $50 million dollars over six years — were false or fraudulent.
The Court held that “each time the County submitted a request
for payment of those funds it made an impliedly false
certification.” With several important issues decided against it,
Westchester must now stand trial facing potential liability in
excess of $150 million.

As a recipient of federal housing funds, CDBG recipients are
required to perform an “analysis of impediments to fair housing
choice” (an “Al"), including race-specific impediments. CDBG
recipients are further obligated to work to eliminate obstacles to
fair housing choice. These obligations are of particularly
consequence in communities such as Westchester County
Urban Consortium where, as the Court found, “over half of the
municipalities in the Consortium had African-American

800/424-3247
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populations of 3% or less.” Most of the county’s African-
Americans and Latinos are concentrated in a few municipalities,
and that has not changed much in spite of a wave of minority
migration since 1990. Half of the county's 45 municipalities have
black populations under 4%, according to the 2000 census. And,
although the county’s Latino population grew 66 percent from
1990 to 2000, indexes that measure segregation between whites
and Latinos say that it actually got worse during that time.

The County’s defense was that it had no control over how local
jurisdictions use their land. According to County officials, state
law doesn’t permit them any more than powers of persuasion to
assure the towns and villages they funneled federal dollars to
meet their obligations under federal housing law. To this end,
Westchester County did take steps to make land for affordable
housing available at low cost to developers, distributed videos on
the wonders of workforce (AKA: “affordable”) housing, and issued
recommendations of the number of affordable units each
jurisdiction should build. But still the numbers barely budged,
and the ADC argued, in turn, that Westchester should have
pushed communities to desegregate or denied them their share
of CDBG funds.

In the 1980s, another New York jurisdiction, the City of Yonkers,
almost went bankrupt fighting a federal judge’s order to integrate
public housing before finally relenting. In the years since, the
fair-and-affordable housing debate has gone largely
unsupervised, with Congress appearing reluctant to push local
communities. Michael Allen, a lawyer with the ADC's law firm,
Relman & Dane, PLLC, said a finding that the County had not

continued on page 15
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fair housing
TESTING

secret shoppers

Testers Needed:
We're seeking individuals interested in helping to gather
information on alleged discriminatory housing practices.

Volunteers receive special training and are paid a stipend for
their time and services.

Visit www.FHCO.org/pdfs/TesterBrochure.pdf for more

information and let us know if you are interested in participating!
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continued from page 14

Case Law: CDBG Must “Affirmatively

Further Fair Housing”

pushed fair housing enough will reverberate around the country.
“It will push other municipalities to examine what they're doing.”

In the Westchester case, the Court was clear: “[T]he County’s
Als during the false claims period utterly failed to comply with the
regulatory requirement that the County perform and maintain a
record of its analysis of the impediments to fair housing choice in
terms of race. This failure is only compounded by the County’s
failure to follow the guidance provided by HUD.” In a strong
endorsement of the enforceability of the affirmatively furthering
fair housing (AFFH) requirements, the Court rejected the
County’s contention that basically any course of conduct could be
labeled “AFFH.” Judge Denise Cote wrote that: “The AFFH
certification was not a mere boilerplate formality, but rather was a
substantive requirement, rooted in the history and purpose of the
fair housing laws and regulations, requiring the County to
conduct an Al, take appropriate actions in response, and to
document its analysis.”

The Court also rejected what it described as the County’s
“fallback argument” that income could be used as a proxy for
race: “As a matter of logic, providing more affordable housing for
a low income racial minority will improve its housing stock but
may do little to change any pattern of discrimination or
segregation...” Contrary to the County’s assertion, one of ADC’s
experts found segregation for wealthier African-American
households in Westchester was actually as bad or worse than
segregation for less well-off households.

The Court also found:

o Twelve years after the County set forth its affordable housing
allocation plan, at least 16 municipalities had not created a single
affordable housing unit.

e The County did not analyze whether affordable housing production
from 1992 though early-2006 had the effect of increasing or
decreasing racial diversity in the neighborhood in which the
housing was built.

e During the false claims period (2000-2006), the County would not
acquire any land for affordable housing without the agreement of
the municipality where the land was located.

Judge Cote’s ruling underlines the need for government at all
levels to use every tool it has to break down traditional resistance
to new affordable housing, integrated neighborhoods, and fair
and equitable treatment for all in every housing transaction. Yet
old patterns die hard, it seems. The great Yonkers battle is still
being played out, decades after it erupted.

Here at the Fair Housing Council (FHCO), we are proud to have
worked with a number jurisdictions across Oregon and SW
Washington to assist with their analysis of impediments to fair
housing choice and/or their plans to affirmatively further fair
housing (AFFH) by addressing the patterns and concerns that
those analyses found. In addition to simply participating in
several Als, some cities, counties, and the state have contracted
with us to conduct and analyze Als including review of
demographics, census data, and community interviews.
Following Als, the FHCO may provide education and outreach
and / or testing and enforcement on a contract basis as well.
Each of these elements—a thoughtful and thorough analysis,
training and outreach, testing and access to enforcement—forms
the basis for a solid AFFH imitative. Those jurisdictions that are
not deemed to have used their CDBG funds well and have failed
to adequately “analyze” and “affirmatively further” are at risk of
severe penalty, as the cases discussed above demonstrate.

The full text of the ADC/Westchester County decision, along with
other materials related to the case, can be found at
www.antibiaslaw.com/wfc. Watch www.FHCO.org/
breaking_news.htm for updates on this case. If you have
questions about affirmatively furthering fair housing, or how the
FHCO can assist in Als and AFFH efforts, please contact us at
information@FHCO.org or 800-424-3247 ext. 3.

Article by the FHCO Staff

In August, the CDBG case above was settled for an
unprecedented $62.5 million. You can read that media release
at www.FHCO.org/breaking_news.htm (search for CDBG).

won’t you contribute to our efforts?

JOIN US
EVERY GIFT COUNTS. YOURS CAN COUNT FOR EVEN MORE!

Ask your employer if they will make a matching gift to the FHCO. Donations are tax deductible
and employer matches double the impact of your gift.

You can further increase your impact by telling a friend
(or three or four) about our work!

www.FHCO.org 800/424-3247

information@FHCO.org
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, Federal Update: Medical Marijuana

e llegal possession or sale of other controlled substances; or
e ties to other criminal enterprises.

Of course, no State can authorize violations of federal law, and the list of factors above
is not intended to describe exhaustively when a federal prosecution may be warranted.
Accordingly, in prosecutions under the Controlled Substances Act, federal prosecutors
are not expected to charge, prove, or otherwise establish any state law violations.
Indeed, this memorandum does not alter in any way the Department's authority to
enforce federal law, including laws prohibiting the manufacture, production, distribution,
possession, or use of marijuana on federal property. This guidance regarding resource
allocation does not “legalize” marijuana or provide a legal defense to a violation of
federal law, nor is it intended to create any privileges, benefits, or rights, substantive or
procedural, enforceable by any individual, party or witness in any administrative, civil, or
criminal matter. Nor does clear and unambiguous compliance with state law or the
absence of one or all of the above factors create a legal defense to a violation of the
Controlled Substances Act. Rather, this memorandum is intended solely as a guide to
the exercise of investigative and prosecutorial discretion.

Finally, nothing herein precludes investigation or prosecution where there is a
reasonable basis to believe that compliance with state law is being invoked as a pretext
for the production or distribution of marijuana for purposes not authorized by state law.
Nor does this guidance preclude investigation or prosecution, even when there is clear
and unambiguous compliance with existing state law, in particular circumstances where
investigation or prosecution otherwise serves important federal interests.

Your offices should continue to review marijuana cases for prosecution on a case-by-

case basis, consistent with the guidance on resource allocation and federal priorities
set forth herein, the consideration of requests for federal assistance from state and
local law enforcement authorities, and the Principles of Federal Prosecution.

SOURCE:
http://blogs.usdoj.gov/blog/archives/192
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Fair Housing Jeopardy

As we do trainings across Oregon and SW Washington, we
strive to make what could otherwise be a dry, legal subject
entertaining as well as informative.

One of our most popular classes is Fair Housing Jeopardy.
Imagine putting on your thinking cap and warming up your
competitive spirit for this opportunity to test your fair housing
knowledge and win fun prizes. Standard Fair Housing
Jeopardy categories include protected classes, random acts
of discrimination, modifications and accommodations, and
testing.

We have played Jeopardy with groups as small as 20 to as
large as 100 participants. The program is highly
interactive, entertaining, and above all, educational. This
session is ideal for groups that have already had basic fair
housing training, although it can be adapted as needed.

The class is highly flexible -- because, of course, you can
always add more questions! -- ranging from 1.5 hours to 3
hours, depending on audiences’ needs. The cost for this
class is starts at $250 for a 1.5-hour session; some
conditions may apply. For further details visit
www.FHCO.org/jeopardy.htm.

The Jeopardy game is just one of dozens of classes we offer.
For a full list of class offerings and information about custom
classes, visit our website, www.FHCO.org/custom_class.htm.

o
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Do you have the answers?
We also offer an interactive Fair Housing
Quiz online at www.FHCO.org/quiz.htm
which allows you to test your knowledge
online.

Check it out and have fun!

OUR DEFINITION:

Are YOou a Those individuals, business,
and organizations who can
afford a $15 monthly donation.

Fair OUR INITIAL GOAL:

Just 50 Fair Housing Angels!
°
HouSln If you have the means and
interest, please contact our
office about the Fair Housing
An el? Angel Program.
g L 800/424-3247

information @FHCO.org

www.FHCO.org information@FHCO.org 800/424-3247 506 SW Sixth Ave., #1111, Portland OR 97204 WINTER 2009



a very special
MEMBERS AND SUPPORTERS

thank you
Major
Ohegon Housing
Donors: umd Commumity
Services Deparimeni ECcomomic &
w® COMMUNITY
=' A ] [DEVELSPWENT
. - Oregen Economic and Commumnity
Wihiat e Da Development Department
L

Fair Housing Month Sponsors:
Each of the Major Donors above supported the Fair Housing Council's annual Fair Housing Month events as well.

Bay Bank Cowlitz Bank Princeton Property Management
Bittner & Hahs C&R Real Estate Services Regional Multiple Listing Service
Bowen Property Management Kell, Alterman & Runstein Attorneys Sterling Savings Bank

The City of Ashland Key Bank U.S. Dept. of Housing and Urban Dev.
The City of Beaverton Kristine McVicar Vancouver Housing Authority

The City of Corvallis Metro Multifamily Housing Assn. Washington County

The City of Gresham Oregon Economic & Community Dev. Washington Mutual

The City of Springfield Oregon Housing and Community Services ~ Wells Fargo

Clackamas County Oregon Rental Housing Assn. and the

Clark County Rental Housing Assn. of Greater Portland

What is an FHCO Membezr?

An FHCO member is an individual who is aware of the rights afforded him / her under federal, state, and local
fair housing laws.

An FHCO member is also understands his / her responsibilities under fair housing laws.

An FHCO member is a business or organization that espouses and champions the spirit, as well as the letter
of fair housing laws.

FHCO members transform individual awareness and personal empowerment into a larger group effort aimed
at supporting fair and equitable housing practices across the marketplace.

For nineteen years, the FHCO has been an authority on fair housing in Oregon and SW Washington
and, as such, has served countless Oregonians and Washingtonians, whether members or not.

Won’t you join our efforts today?
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